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On 12th March 2010, the Ministry of Information and Communications issued five 
sets of new regulations vide the Kenya Gazette  on Fair Competition and Equality 
of Treatment; Dispute Resolutions; Interconnection and Provision of Fixed Links, 
Access and Facilities; Tariff Regulation; and Compliance, Monitoring, Inspections 
and Enforcement.  These sets of regulations are primarily geared towards 
facilitating the implementation of the Kenya Communications (Amendment) Act, 
2009, which was enacted with a view to aligning the regulatory framework to 
modern technological developments in the ICT sector, and to safeguard the 
interests of ICT consumers.  

In the last two days, the Commission has noted that the regulations on Fair 
Competition and Equality of Treatment have in particular elicited diverse 
comments from the licensed mobile operators, and generated substantial media 
interest. The Commission would, therefore, like to note the following on the said 
regulations. 

The Fair Competition and Equality of Treatment Regulation 2010 are geared 
towards providing a regulatory framework for the promotion of fair competition, 
and equal treatment in the communications sector. In addition, the regulations 
provide the necessary safeguards against the abuse of market power or other anti-
competitive practices within the communications sector. 

They provide for the standards and procedures to be applied by the Commission in 
determining whether a particular conduct is anti-competitive; and clarify the 
agreements, conduct or practices that the Commission shall consider to be anti-
competitive, as prohibited under the Act. And more importantly, the regulations 
provide for the standards and processes that the Commission shall apply when 
determining whether a telecommunications service provider is dominant in a given 
market. 

The Commission has noted that concerns have been raised that the Regulations are 
tailor-made to manage the market leader and that the rules have material deviations 
from best practices. 

The Commission wishes to clarify that the Regulations are meant to mainstream 
market efficiency in the telecommunications market, and ensure optimal use and 
delivery of services.  



Regulation of monopolies and firms with dominant market power, and especially 
where that power is abused, in network industries such as telecommunications has 
been widely adopted in many jurisdictions all over the world.  This approach is 
widely applied in many other markets such as the EU where dominant operators 
are overtly but fairly regulated (e.g. Portugal, Sweden and Turkey).   

The main motivation for regulating such operators is that due to economies of scale 
and scope, dominant firms have declining average cost curves which make it 
improbable for new entrants in these markets to compete with them.  In addition, 
economic theory does not anticipate that the free market paradigm sufficiently 
incentivizes such firms to act in a manner that is not offensive to social welfare in 
terms of product quantity, quality and pricing due to the underlying profit motives 
for firms. 

In our view, these regulations are well thought out and are a product of extensive 
consultations with all stakeholders.  

The Commission further wishes to clarify that competition is not strictly a matter 
of population or the number of firms in a market.  Other important considerations 
for market competition include product homogeneity, perfect knowledge of the 
product, free entry and exist (of both firms and consumers), etc. These other 
parameters do not fully predispose themselves in the local telecom market and it is 
therefore inaccurate to insist that the market is sufficiently competitive to warrant 
regulatory oversight. 

In conclusion, I wish to note here that the Commission carried out a Network Cost 
in 2006, which clearly showed that the obtaining regulations were not good enough 
to manage competition in the telecommunications market. The study carried out by 
a reputable firm in the UK, M/s Analysis Mason, identified the need to develop 
regulations on fair competition. Indeed the said consultants went further to propose 
other amendments we see today having been duly considered by the Commission.  
 
I wish to call on industry players to feel free to submit representations formally on 
any issue that they feel aggrieved with in respect to the regulation published so 
far. 

 
Thank you.  
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