President Uhuru Kenyatta
Office of The President
Harambee Avenue
P.O. Box 74434 - 00200
Nairobi, Kenya
Tel: +254 20 3247000/1/2/3/4/5
Email: kasyokayvonne@gmail.com, postmaster@president.go.ke
Re: Data Protection Still on the Agenda
Dear President:
In parallel to the legislative process initiated by the Kenya Senate in July 2018, a
Task Force constituted by the Ministry of Information, Communication and
Telecommunication developed a draft Data Protection Bill which it published for
consultation in May of this year.
The open consultative process of the Ministry seeks feedback on the proposed Bill.
While the effort by the Government of Kenya is welcomed to give life to and specify
the right to privacy, already enshrined in Article 31(c) and (d) of the Constitution of
Kenya by proposing a draft Data Protection Act: However, the Data Protection Bill
proposed by the Taskforce has a number of significant shortcomings. To effectively
protect privacy and to meet international standards in protecting personal data, full
consideration should be given to the areas of concern and improvements outlined
below under each Part of the Bill, which include:












Reviewing some of the definitions outlined in Part 1 and in particular clarify
the definition of ‘sensitive personal data’.
Reviewing the material and territorial scope of the law, in particular with the
aim of ensuring that the law applies to public entities including law
enforcement and intelligence agencies.
Guaranteeing that all data protection principles are included and revised
clearly to provide for principles of fairness and transparency, storage
limitation, integrity and confidentiality, and accountability.
Guaranteeing that data subjects are provided with rights including the right to
suppress or block (restrict), the right to data portability, as well as the
protection and enjoyment of their rights in relation to profiling and automated
decision making.
Reviewing the current scope of the obligation to notify a data subject about
the processing of their personal data.
Providing clarity as to what the legal grounds for processing may be including
by defining concepts such as ‘public interest’ and ‘legitimate interest’, and in
particular reviewing the legal grounds for processing ‘sensitive personal data’
to strengthen the protection of such data.
Ensuring that any exemptions relating to the different data protection
principles and the rights of data subjects must be provided for in the law in a
form which is clear, precise and limited to specific necessary and
proportionate exceptions rather than broad blanket exemptions, particularly
for government authorities.











Reviewing the grounds for processing including ensuring that processing of
data which is available to the public or deemed publicly available is not free
for all to use without requiring further involvement of the data subject.
Reviewing the clause on the storage of data in Kenya and focus on ensuring
the data is protected with the highest safeguards rather than demanding data
localisation which may not achieve the purpose of providing a higher level of
protection as intended.
Guaranteeing that a strong process is in place to regulate the transfer of
personal data including developing a process for assessing adequacy of
protection in the receiving country, not only in terms of data protection but
also protection of human rights and rule of law.
Ensuring that the protection of the data subject and their data as well as their
right of privacy is balanced with freedom of expression under Article 33 of the
Constitution for the media, artistic or literary work.
Guaranteeing that the independent authority established by the law, the Office
of the Data Protection Commissioner, has sufficient resources to undertake its
mandate, and also that data subjects are given access to an effective remedy
and ensuring that the Commissioner has the power to impose penalties, and
ensure effective remedies.

Moving forward, interested parties, in particular civil society organisations, will
monitor this legislative process which is occurring alongside the draft Data Protection
Bill in Kenya.
The priority must be to ensure that the highest data protection safeguards are
encoded in law and effectively enforced so that people in Kenya are protected from
undue harm and they are able to fully exercise the enjoyment of their fundamental
rights and freedoms.
Thank you for the opportunity to bring these remarks to your attention.
Yours sincerely,
Robert E. Rutkowski
cc:
U.S. Department of State
Public Communication Division
PA/PL, Room 2206
Washington, DC 20520
Phone: (202) 647-6575
E: OIGWebmaster@state.gov
Principle Secretary
Ministry of Information
pdp@information.go.ke, pdp@ca.go.ke
2527 Faxon Court
Topeka, Kansas 66605-2086
USA

P/F: 1 785 379-9671
E-mail: r_e_rutkowski@att.net
Re: PI submission:
http://privacyinternational.org/sites/default/files/201810/Submission%20of%20Comments%20on%20the%20Data%20Protection%20Bill_
MinistryTaskForce.pdf

